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RESPONSIVE BRIEF INTRODUCTION 

 

 

 “…the best Indian was the Indian that was subservient and ignorant of his rights”, Town 

of Houlton, Public Assistance Director, circa 1970’s 

I remain honored by this opportunity to submit this responsive brief to the Justices. To begin, I 

point the Justices to how, contrary to the assertions of Opponent Briefs, there does exist persuasive 

precedent that the circumstances leading to H.O. 72 and that continue to exist are, indeed, “exigent” and  

constitute circumstances in which a solemn occasion exists and that it is, therefore, an occasion for an 

advisory opinion (Opinion of the Justices, 363 Mass. 889, 898, 294 N.E.2d 346 (1973) in light of the 

particular circumstances, where answers are not adverse to private rights, and where answers are 

directed solely to questions of law of continuing importance.  

We are very concerned about the continuing impacts of serious health and economic 

circumstances and of the consequences of the Justices not answering the specific question propounded, 

especially in the coexisting circumstances of significant legislative doubt expressed by a majority of the 

Maine Legislature as to it’s power and constitutional authority to enact or enforce gaming legislation 

that purports to regulate tribal gaming on Maliseet tribal lands, and especially in the now known context 

of the decision in California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987).  

 The Question posed by the House of Representatives meets these standards. Opponent briefs 

only prove our Opponent’s lack of both knowledge and understanding of relevant law and the tribe’s 

exigent circumstances, which is exacerbated by the dark constitutional cloud that obstructs the view of 

State participants in our Tribal and State relationship.  

In our brief, I rely upon the extensive House Record of testimony given by my Chiefs before 

several House Committees; testimony that fervently supports tribal gaming business development and 

solutions, and outlines the present-day, marginalized economic circumstances of our Tribe. This 

testimony includes the impacts of the high unemployment, depression and mortality, and the historical 

context and present-day opportunities for gaming activities in our Aroostook County homeland. We 

cited an authority, which we ask the Justices to apply to find that there does exist a solemn occasion and 
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the Legislature’s continued confusion as to the application and legality of gaming activities under the 

Cabazon ruling as a real-time economic and health remedy. 

MOTION TO AMEND PROCEDURAL ORDER TO PROVIDE MODEST INCREASE IN 

LENGTH OF RESPONSIVE BRIEF DUE TO MULTIPLE OPPOSITION BRIEFS  

I humbly request the Justices grant this Motion to  modestly increase the length of this 

responsive brief 50% or so due to unforeseen, multiple opposition briefs. Two of the three briefs were 

submitted by lawyers for the Hollywood Casino and the Oxford Chamber of Commerce. These briefs, 

which are complex and very well presented, were somewhat unexpected, as they are baldly emblematic 

of the corporate gaming  and market preservation interests that are, with bald audacity, attempting to 

openly stonewall any attempt to expand gaming in the State of Maine, even when jobs and much needed 

revenues will be created and generated for the poorest and most remote regions. 

 

MOTION TO STRIKE MR. JOHN CLARK’S BRIEF AS MALICIOUS, PREJUDICIAL AND 

HAVING NO PROBATIVE VALUE 

I humbly request the Justices strike the third brief, which was apparently submitted by a Mr. 

John Clark of Houlton. In arguing his opposition to our brief and the idea of Maliseet gaming 

development, Mr. Clark does not acknowledge nor does he appear to be aware of the unanimous support 

of the Houlton Town Council and the Aroostook County Commission to the idea of a Maliseet Tribal 

Casino. Nor does he acknowledge the huge economic benefit to our remote region of $194 million in 

gross profit projections; projections recently reported to the Maine Legislature by the State Office of 

Fiscal Policy and Analysis regarding a tribal casino in Houlton, or the State funded gaming industry 

studies and recommendations supporting such a casino. Mr. Clark made reckless and inaccurate written 

statements, as I do not now, nor have I ever, owed past-due taxes, (personal or real property), to the 

municipality of Houlton. Nor do I receive any stipend, allowance or salary from any Canadian Indian 

Band or Tribe. I do not even receive a stipend from the Houlton Band of Maliseet Indians, who are 

unable to pay one. These personal attacks are bizarre, malicious and untrue. I was born in the State of 

Maine and am proud to call Aroostook County home. Mr. Clark is attempting to distract from the 

important issues at hand, while perpetrating a long history of abuses toward Maliseets and perpetuating 
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their suffering in Houlton. Dismissing and striking his brief is justified for these reasons, as it does not 

address either the issue raised by the House Order regarding tribal rights under the Cabazon ruling or the 

merits of a solemn occasion.  Furthermore, it is disingenuous of Mr. Clark to claim that he “hurried to 

make the deadline” in his letter to the Court. His so-called “brief” was the very first one to be filed, 

some 10 days before any other brief was filed. There was plenty of time for John Clark  to correct the 

so-called “typo’s” before submitting his “brief”; a brief that corroborates the fact of existing and 

continuing “exigent” circumstances that Maliseets and the State Legislature find themselves. Further 

corroboration is found in a November, 1980 article of the American Indian Journal titled; “A Betrayal of  

Trust: The Maine Settlement Act and Houlton Band of Maliseet Indians” by Robert Cleaves, which 

documents the high employment, extreme health conditions and depression of  the Maliseet people in 

Aroostook County. 

Mr. Clark’s inaccurate assertion that I owed taxes to the Town of Houlton is false, as I would 

never risk owing such taxes given the Town’s past history of bulldozing Maliseet owned homes for non-

payment of taxes. Mr. Cleave’s report states that “…the Maliseets have witnessed town bulldozers level 

their homes for non-payment of taxes. The systematic destruction of their neighborhood continues to 

embitter Maliseets toward the white community. “ 

To illustrate the bitterness and depression experienced and that still persists, Mr. Cleaves reports 

on the abject condition of Maliseet housing in 1965, a year after Maliseet homes were bulldozed under 

the legal excuse of  “non-payment of taxes”.  

Nine homeless, Maliseet Indians with no recourse but to shelter in a shack adjacent to the 

Houlton town dump died from drinking the “Pink Lady”, a concoction of Sterno camp fuel mixed with 

kool-aid or Pepsi.  Two of them are my relatives. One of the victims was the Grandmother of our 

current, Tribal Chief.  At age 10, I, too, learned how to “squeeze” the gelled fuel into “pink lady” 

through. I, too, slept, homeless, under Maine’s bridges. After the “big scoop”, where I was placed in 

four, non-tribal, Maine foster homes, I would, in order to leave State custody, and with the consent of 

the State of Maine, enlist and serve for 15 years in the U.S. Armed Forces beginning at the age of 17 

according to Maine Health and Welfare records, which are readily available to confirm these facts. The 

“big scoop” is a reference to the practice of State removal of tribal children from tribal families for any 
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reason, including alcohol addiction, inadequate housing and mental / physical health issues. Mr. Cleaves 

relates these facts and refers to a 1974 Progressive article regarding the prejudicial, but commonly held,  

beliefs of the Houlton Police Chief on Maliseet living conditions: 

“Do we have an Indian problem? Well, if there’s an Indian problem, it’s largely of their own making. 

There may be some discrimination by landlords and for valid reasons. You put them in the nicest home, 

and they’ll wreck it. I’ve been in Indian homes around here where I wouldn’t put animals.” 

Maliseet housing or tribal land upon which to build housing in the Houlton area was and  

remains unavailable to too many Maliseet people. These exigent circumstances, combined with 

unmarketable skills and a lack of local jobs to buy or pay for apartment rents persist, children are still 

removed from tribal mothers and the State continues to facilitate these takings. Futility, therefore, 

remains a daily feeling because of these circumstances which unjustly contributes to our tribal 

community’s destruction, poor health, poor education, low job skills, and little or no opportunity to 

obtain loans or funding to create private businesses other than fiddle heading, basket, blanket and 

beadwork,  in a municipality that has no Maliseet businesses other than a modest, tribal bingo on the 

“Rez”, or businesses, such as a recently acquired roller skating ring,  that the non-tribal townspeople will 

not support. This, despite federal assessments that the Maliseet Government is a “mature contractor” 

with regard to modest, time-limited, and inconsistent federal grants the Band currently and responsibly 

manages. 

Tribally owned, local businesses, such as a destination resort, tribally owned, casino, are viewed 

by our community as being our only real opportunity in our current, “borderland” gaming market, which 

is based upon the proven, 25 billion dollar, tribal gaming business model that exists across the country  

because of the 1987 Cabazon ruling by the U.S. Supreme Court. In  order to preserve the security of our 

tribal culture, we are unable to leave our Aroostook homeland as so many non-tribal people are doing 

and have already done; one of the few accurate points Mr. Clark makes in his “brief” . 

It is no surprise that resorting to past consumption of the “Pink Lady” or, in present-day 

circumstances, the widespread abuse of prescription drugs has become the all too common and easy 

escape for Maliseets still living such marginalization for far too many. 
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Mr. Clark’s comments appear to confirm the unfortunate but very real racist attitude that exists in 

Houlton. Mr Cleaves reports on that attitude in his interview of town officials on page 6 where he says, 

“The town official “… referred to Indians as a “problem” an obstacle to higher property value, and 

eyesore to the community, a group of “free-riders”. … According to [the town’s] Public Assistance 

Director, the best Indian was the Indian that was subservient and ignorant of his rights” …When people 

told [Indians that] “Yes, we broke your treaties and we owe you something,’ I think that’s the worst 

thing anybody could have ever said…”Another Houlton official showed the same ignorance when Mr. 

Cleaves  asked if conditions could improve in Houlton, “I don’t know if conditions could improve in 

Houlton. It’s hard with all that inbreeding. I think the Indian is mentally and even physically inferior…” 

The Maliseet people have consistently and prudently requested normal relations with the municipality 

and the State despite the ill feelings as represented both in this 1980 report and in Mr. Clark’s brief. It is 

unfortunate to realize that the local people of the State in which Maliseets are found are malicious, 

threatening, and still, too often, our “deadliest enemies”, and it is exactly these “exigent” circumstances 

upon which the Justices can safely find an exception to the rule that our Opponent’s Constitutional 

requirement must be strictly construed. 

EQUALLY RELEVANT BASIS FOR A CONSTITUTIONAL AND JURISDICTIONAL 

EXCEPTION TO THE STRICT APPLICATION OF OPPOSITION CITED 

CONSTITUTIONAL PROVISIONS 

In further response to the additional issues raised by the two additional Opposing briefs, there is, 

however,  another, equally relevant, basis for a Constitutional and jurisdictional exception to the strict 

application of their cited Constitutional provisions, however. 

It is respectfully submitted that it is equally required of the Justices that full consideration and 

application of Article 10, Section 5, subsection 1 - 5 of that same Constitution in determining these 

issues; sections, which recognizes the Maliseet Tribe (previously the St. John River Indians) as a 

sovereign, governing People with separate political and legal jurisdiction by virtue of the 19 July, 1776 

Treaty of Alliance and Friendship entered into between the Maliseet and both the State of Massachusetts 

Bay and all the other United States of America  unless modified by some mutual agreement, which is yet 

to occur. 
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This Treaty relationship and the Treaty’s governing provisions and Articles are a further basis for 

a finding by the Justices that there exists circumstances justifying an exemption from the previous 

Constitutional requirement and attempts by the State to exert gaming jurisdiction over the Maliseet 

People. The Maine Implementing Act of April 1980, which the State relies upon and which is the basis 

of the State’s claim of jurisdiction over the Maliseet people and lands, by it’s own terms, is ineffective 

and void. It was never enacted. In fact, it was only “conditionally” enacted a full six months before 

Congress would pass its own, October 1980, federal Maine Indian Claims Settlement Act.  The Section 

31, “Effective date” provisions of the 1980 Maine Implementing Act (MIA) required that Congress 

ratify and approve the Act “without modification” before it can become effective. However, with the 

enactment of the 1980 Maine Indian Claims Settlement Act (MICSA), 25 U.S.C. 1721, Congress 

substantially modified the MIA, and in accordance with the terms of the Act and Maine law, the Maine 

Implementing Act “shall not be effective”. Moreover, Congressional ratification and approval of the 

MIA cannot make this Act effective under State Constitutional law or federal Constitutional law due to 

the well adjudicated and inherent separation of powers doctrine. 

A plain reading of MIA confirms that it was clearly modified by Congress by comparing the 

language and requirements of both MICSA and MIA, which clearly shows how the former repeatedly 

and significantly modified the latter. The State MIA does not acknowledge any recognition or inherent 

tribal sovereignty or authority for the Maliseet, while the federal MICSA provides federal recognition of 

the Maliseet. The State MIA does not allow the Tribe the right to organize a government for the benefit 

of the Maliseet people, while the federal MICSA modified MIA to allow the Maliseet to form a 

government for the “common welfare” of Maliseet people (25 U.S.C. 1726). Furthermore, the federal 

MICSA required the State to amend MIA to provide for “restrictions against alienation or taxation of 

Maliseet trust lands and natural resources…”(25 U.S.C. 1724), which it never did and no one has been 

able to challenge these legal facts. 

Clearly, Maine’s legislature fully intended that the State would have the opportunity to pass a 

revised State MIA through renegotiations with the Tribes, or to proceed with litigation if Congress failed 

to fulfill any of the “Effect Date” contingencies placed in Section 31 of the State’s, 1980 Maine 

Implementing Act, which, again, did not occur and has yet to occur. 
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The intent of the MIA was to extinguish all of the treaty-based and inherent Tribal jurisdiction and 

authority from the Maliseet. It never has or will until it is enacted by the State. Unfortunately, when 

Congress modified the Maine MIA to require the State recognize Maliseet federal recognition, our 

immunity from taxation, financial encumbrances or alienation without the consent of the United States 

as a result of the newly created, federal “trust” relationship in MICSA, and the other special rights that 

accompany such a relationship, it killed the State MIA’s conditional enactment, much like the proverbial 

“poison pill”. 

In voting to include Section 31 in the Maine Implementing Act, State Senator Michael Carpenter 

stated the prevailing, general attitude held by too many non-tribal people in Aroostook County and the 

Maine Legislature when he said in the local, weekly, newspaper report entitle, “Sen. Mike Carpenter 

from Augusta the week following his vote that, “…I have never felt any great amount of ‘guilt’ over 

what happened (to Indians) long ago.”  

That vote was followed two years later by the State’s 1982 amendments to the Maine 

Implementing Act, which were, interestingly, also sponsored by then, State Senator, Michael Carpenter. 

Unfortunately, these were similarly erected on the proverbial “house of cards,” which legally collapses 

when the fact of Congress’ previous modifications to the MIA are properly considered and applied. 

Furthermore, and unbelievably, neither of the two MIA  amendments were ever ratified by Congress as 

required by the very language of Carpenter’s amendments themselves, nor were his amendments ever 

reviewed by or consented to by the Tribe as required by 25 U.S.C. 1725(e)(2) under the federal  MICSA. 

Therefore, present-day State attempts by any branch of state government to legislate, litigate or execute 

the enforcement of MIA-based jurisdiction, including gaming jurisdiction, over Maliseets are 

ineffective, and Senator Carpenter, as he was then and as he is now, knows it. This is true, because it is 

legally impossible to attempt to enforce or amend legislation that does not yet exist. The general finding 

in the federal MICSA that the “Houlton Band of Maliseet Indians and its lands is wholly subject to the 

laws of the state” does not, until the MIA is properly enacted, constitute a substantive assertion of 

jurisdiction over the Maliseet. 

Yet, the State (the unified State) continues it’s attempts, albeit both wittingly and unwittingly, 

and in a present-day state of legislative and Constitutional confusion, to treat Maliseet Indians as 
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ordinary private citizens, and treat our tribal and trust lands as any other private property in the State of 

Maine, which is contrary to  both the express terms of our “still honored” Treaty and federal MICSA 

requirements. 

Interestingly, Maine has construed “Effective Date” provisions against the Tribes strictly, 

especially when the Penobscot Nation failed to meet the deadline prescribed by the Maine legislature by 

only two days. The then Maine Attorney General determined that “Effective date” provisions must be 

strictly adhered to in order for the Act to take effect.  The Attorney General was clear in his September 

1985 Opinion regarding the failure of the Penobscot Nation to fulfill an “Effective date” contingency 

provision. The Act required the Penobscot to submit a written certification of their agreement with the 

Act within 60 days of the adjournment of the Legislature or the Act would not take effect”. His opinion 

was that the Act, by its very terms, “shall not be effective”, and concludes that, “the only remedy for this 

problem is for the legislature to reenact the provisions of Chapter 69…”(See Op, Maine Atty. Gen. 85-

16, September 9, 1985) 

The situation being faced here by Maliseets is clearly analogous. The State of Maine is 

constitutionally overreaching and Congress’ ratification of a Tribe-State agreement cannot and does not 

validate an invalid underling State act (See Pueblo of Santa Ana v. Kelly 104 F.3
rd

 1546 (10 Cir N.M. 

1997) which held that a compact signed by the Governor, who lacked authority under state law to sign 

the compact “is void, in the same sense that any document executed without proper authority is void, 

namely it has no legal effect.” 

When Congress ratified the MIA with the federal MICSA it was merely authorizing the State of 

Maine to reach an agreement with Indian Tribes concerning legal rights and jurisdiction, an otherwise 

unconstitutional act for the State. Ratification did not make an otherwise ineffective State law, effective. 

Therefore, in accordance with Maine law and by it’s very terms, the Maine Implementing Act “shall not 

be effective” and any amendments thereto are void and have no legal authority or effect over the 

Maliseet, or over the Penobscot, Passamaquoddy or Mi’kmaq. Therefore, in response to Opponent 

briefs, there currently exists no Constitutional basis for Maine’s assertion of jurisdiction over Maliseets 

regarding tribal gaming either under the provisions of valid Treaties referred to in the still hidden 
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sections of Article 10 of the Maine Constitution, which demonstrates exigent circumstances and an 

exception to the otherwise strict application of the relevant sections of the Maine Constitution. 

I respectfully submit that this legal and legislative “exigent circumstance” has and will continue 

to cause and result in tribal hardship and legislative confusion unless the propounded question is 

answered. It is no remedy to ignore the clear and unambiguous statutory language of the MIA. The 

remedy is for the Tribes and other parties, including the United States and State of Maine, to renegotiate 

and reenact the Maine Implementing Act, which was the purpose of exactly that legislation I had 

proposed during the 128
th

 Maine Legislature. 

In response to the Opponent’s Brief, the application of the 1987decision of the United States 

Supreme Court in Cabazon is also equally clear, unambiguous, valid, and binding upon the present-day 

State of Maine, including all branches of State Government, just as it is in all other 49 states. In that still 

valid, non-statutory, non-regulatory, common law ruling the U.S Supreme Court decided that when 

states only “regulate” gaming and do not “prohibit” it entirely, the Tribal and federal interests block 

state regulation of Tribal gaming in that state, and therefore, with the  state licensing of two non-tribal 

casinos in Maine, the State’s gaming laws do not prohibit gaming entirely, they only regulate it. Maine’s 

gaming laws are almost identical to the California gaming laws found invalid by the Supreme Court 

against the Tribe in Cabazon. 

While the federal 1980 MICSA is ready to accept the settlement of tribal land claims at some 

point, it does not prohibit the application of the 1987 ruling by the U.S. Supreme Court in Cabazon. 

MICSA Section 1725(h) of MISCA only precludes “the laws and regulations of the United States” 

which are generally applicable to Tribes. The phrase “federal “laws and regulations” as used by 

Congress refers to statutes promulgated by Congress, not the terms of overriding Treaties or U. S. 

Supreme Court decisions that may affect and over-ride those laws. (See https://www.usa.gov/laws-and-

regulations and https://www.usa.gov/how-laws-are-made) Furthermore, this Maliseet gaming question is 

distinguishable from the 1996 Passamaquoddy v. Maine tribal gaming case, which failed. Even if the 

Indian Gaming Regulatory Act did not apply in Maine, the Cabazon decision of the U.S. Supreme Court 

still applies unless Congress says otherwise, which it has never done. Neither the MISCA or MIA 

addresses the Cabazon decision and it’s application on behalf of the Maliseet in Maine.  

https://www.usa.gov/laws-and-regulations
https://www.usa.gov/laws-and-regulations
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While federal courts have, without considering the hidden sections of Maine’s Constitution, 

determined some laws apply to the Maliseet, the U.S. Supreme Court ruling in Cabazon does not require 

the Maliseet Tribe to be completely free of State authority for its rulings to apply. In Cabazon, the Court 

was precise that Tribal governments have legitimate economic needs, that Tribal self-determination and 

self-sufficiency are “compelling” or over-riding federal interests, and Gaming is a legitimate Tribal 

economic development strategy strongly supported and HUD funded by the federal government across 

the country. There has been no determination by any court that the Maliseet Tribe is not a governmental 

entity that no longer requires funds to administer essential tribal services and programs to care for its 

members. The Maliseet Tribe and Nation is sovereign. The first Treaty of Alliance with the United 

States was between equals and confirms this fact. We, therefore, retain sufficient sovereignty under the 

Cabazon ruling to establish that we have legitimate and compelling economic, social and health needs 

that outweigh Maine’s interest in regulating Maliseet tribal gaming on our tribal lands. We would have 

never signed the Treaty to defend the United State of America otherwise.  

CONCLUSION 

 

 In response, the Justice’s should take into consideration the cited rulings of the Massachusetts 

Supreme Judicial Court. In each of these instances, the Commonwealth’s highest court considered the 

solemn occasions that came before them and answered the questions propounded in each instance. This 

provided clarity to the Massachusetts’ Legislature, and thus removed the body’s serious doubts. With the 

novel facts and issues presented, the exigent circumstances here, I respectfully submit, that the Question 

propounded complies with the Opinion of the Justices, 2017 ME 100, 22, 162 A.3d 188, that the 

circumstances supports the existence of a present,  “solemn occasion” as required by Article VI, section 

3 of the Maine Constitution, and that an answer will remove prevailing State and legislative doubt and 

provide a basis for improved relations, circumstances and healing. 

 

Dated October 26, 2018   ______________________________ 

      Henry John Bear, Pro se 

      Maliseet Tribal Representative 

      41 Elm Street 

      Houlton, Maine 04730 

      Tel: 207-694-4190 




















































































































